HEALTH CARE LAW
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Legal Liability Protections

for Wyoming Physicians

BY NICK HEALEY, JD
Crowley Fleck, PLLP

he recent COVID-19 pandemic has created unprec-
I edented need for physician services. While Wyoming
has been spared the worst of the outbreak (at least at
the time this article was written), many Wyoming physicians
have proactively stepped up to volunteer their talents if and
when they are needed. Some physicians have wondered wheth-
er they are protected from professional liability for providing
such emergency medical care, particularly physicians who do
not actively practice and no longer carry medical malpractice
insurance, or who work for federal government agencies like
the Indian Health Service or the Department of Veterans Af-
fairs that generally do not provide insurance.

« Like most states, Wyoming has several statutes that
provide protection for physicians rendering care in
emergency situations, including during pandemics like
COVID-19, including: Wyo. Stat. §1-1-120, providing
broad immunity against liability for physicians render-
ing medical care at the scene of an emergency;

+  Wyo. Stat. §1-1-129, providing immunity for health care
professionals providing medical services in a low-in-
come clinic setting without expectation of payment; and

+  Wyo. Stat. §18-13-113, providing immunity for physi-
cians acting as “homeland security workers” and provid-
ing services at the request of Wyoming’s state or local
government.

Each of these laws are useful in providing liability protection
to physicians seeking to provide medical assistance to those
in need. However, physicians should be aware that there are
conditions to being covered by the broad liability protections
in these laws. Wyoming physicians must be sure they comply
with these laws’ requirements, and don’t fall prey to the ex-
ceptions before providing volunteer medical services, even in
a pandemic.

I. Wyoming law offers broad liability
protection to physicians acting as
“homeland security workers.”

Wyoming’s “homeland security worker” statute, Wyo. Stat.
819-13-113, also provides broad protections to physicians pro-
viding services in an emergency situation. The statute provides
that any “homeland security worker” performing an activity
related to homeland security is not liable for the death of, or

injury to, persons as the result of the activity. “Homeland se-
curity” is likewise broadly defined to include “all emergency
functions essential to the recovery and restoration of the econ-
omy.” The only exceptions to this broad immunity are “willful
misconduct, gross negligence or bad faith;” physicians are not
liable for ordinary negligence.
“Medical and health services”
are included in the definition
of “homeland security” un-
der Wyo. Stat. §19-102(a)(ii).
“Homeland security workers”
are “any full or part-time paid,
volunteer or auxiliary em-
ployee of any state, territories
or possessions of the United
States, the District of Colum-
bia, any neighboring country,
any political subdivision thereof, or any agency or program
performing homeland security services at any place in this
state subject to the order or control of or pursuant to a request
of the state government or any political subdivision thereof.”

Although the immunity provided by this statute is broad,
there are some traps for the unwary. The most significant
drawback is that, to be covered, the physician must be a “paid,
volunteer or auxiliary employee” of one of the named govern-
mental entities. Physicians who seek clinical privileges as “di-
saster practitioners” at their local hospital, for example, may
be granted limited clinical privileges to practice at the hospi-
tal during the emergency, but likely wouldn’t be considered
an “employee” of a governmental entity for purposes of being
covered by this statute. Moreover, although most of Wyoming’s
hospitals are governmental entities (so that a physician could
establish a volunteer employment relationship with the hospi-
tal to be covered as a “homeland security worker”), there are
counties in Wyoming that do not have governmental entity
hospitals, such as Fremont County and Uinta County. Like-
wise, although the list of governmental agencies is broad, the
United States federal government does not appear to be in-
cluded (although neighboring countries are). It’s possible that
certain federal agencies, such as FEMA, could be included in
the catch-all “agency or program performing homeland secu-
rity services,” but there are no court cases interpreting this lan-
guage to be sure.

Finally, the physician would have to be “subject to the order
or control of or [be acting] pursuant to a request” of a govern-
mental entity, to be covered. Again, physicians volunteering as
disaster practitioners at their local hospitals may not be consid-
ered sufficiently “subject to the order or control of,” or acting
pursuant to the request of a governmental entity to be consid-
ered “homeland security workers.” Although Gov. Mark Gor-
don issued an executive order declaring a state of emergency
and public health emergency in Wyoming on March 13, 2020
(Executive Order 2020-2), neither the executive order nor any
subsequent executive orders, or any orders by Wyoming State
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Health Officer Dr. Alexia Harrist, have requested that physi-
cians volunteer their services to respond to the pandemic. It
is not clear, then, that physicians volunteering at this point to
provide services in response to the pandemic would be consid-
ered “homeland security workers.” Interestingly, the Wyoming
Board of Medicine’s response
to the potential need for ad-
ditional physicians to respond
to the COVID-19 pandemic
seems to thread this “control”
needle; the board has used the
“consultation” exception in
the Wyoming Medical Prac-
tice Act (which allows out-of-
state physicians to practice
in Wyoming at the request
of and in consultation with a
Wyoming-licensed physician) to allow out-of-state physicians
to gain temporary licensure in Wyoming. The board has, how-
ever, required that any physician using this licensure path es-
tablish a consultation relationship with Wyoming State Health
Officer Dr. Alexia Harrist, and act in consultation with her. If
Dr. Harrist chooses to terminate the consultation relationship
with the out-of-state physician, the physician’s permission to
practice in Wyoming under the “consultation” exception auto-
matically terminates, giving Dr. Harrist “control” over the phy-
sician for purposes of the Homeland Security Act.

II. Physicians are provided immunity
for services provided at the “place of an
emergency or accident.”

Wyoming, like virtually all states, broadly prohibits lawsuits
against physicians providing emergency medical care at the
scene of an emergency or accident. Under American common
law, no one (physicians included) has a “duty to rescue” (sub-
ject to narrow exceptions); however, a physician assuming the
duty to rescue can be held liable for his or her negligence in
effecting the rescue. Understanding that the threat of litiga-
tion may prevent those in the best position to help in a medical
emergency (physicians) from rendering assistance, Wyoming’s
legislature passed Wyo. Stat. §1-1-120(a), protecting physicians
from rendering medical care at the scene of an emergency.
These protections are broad, requiring only that the emergency
care or assistance be rendered without compensation.

The statute does not explicitly state that the physician must
not expect compensation when rendering the assistance, leav-
ing some question whether this protects physicians who render
assistance with the expectation of payment but are ultimately
not paid. However, a court would most likely interpret this as
only protecting those who provide emergency care without ex-
pectation of payment.

In addition to the question regarding compensation, the im-
munity provided under this statute probably does not cover
physicians providing medical services in response to the CO-
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VID-19 pandemic. Although Gov. Gordon’s Executive Order
2020-2 declared a state of emergency in Wyoming, this statute
is limited to providing services at the “place of an emergency or
accident.” It could be argued that Wyoming itself is the “place of
an emergency,” due to the Governor’s executive order, but the
intent of the statute was likely to cover the immediate scene of
a fast-moving disaster, rather than a pandemic lasting months,
and it is likely to be interpreted as such by Wyoming’s courts.

IIL. Physicians are immune from liability
for volunteer medical services provided in a
low-income clinic.

The immunity provided to physicians providing services in
low-income clinic settings, by way of contrast, is not limited to
medical care rendered at the scene of an emergency. Instead,
it prohibits claims against health care professionals (including
physicians, physician assistants, nurses, pharmacists, dentists,
dental hygienists, and optometrists) providing medical, den-
tal, or other health care related diagnosis, care or treatment to
low-income uninsured persons on a volunteer basis, unless the
health care professional’s actions are willful and wanton.

The coverage provided by this statute is broad, but there are
several caveats to this protection of which physicians should
take note. First, the liability immunity only extends to those
named medical professionals. Notably, chiropractors, po-
diatrists and psychologists are not included, nor are medical
assistants that are not nurses. Thus, physicians that have col-

laborative practices with chiropractors, podiatrists, and psy-
chologists, or use medical assistants extensively in their prac-
tices, should consider how those practitioners will be treated
under this statute, so as not to unintentionally expose them-
selves (or those practitioners) to liability when providing ser-
vices at a nonprofit health care facility. Second, the statute’s
protections only apply to services rendered at a “nonprofit
health care facility,” which only includes facilities that provide
services solely to low income uninsured persons. Notably, this
definition does not include hospitals, or any other facility li-
censed under Wyoming law. A low-income medical clinic orga-
nized by a hospital, and conducted on hospital property, would
likely not qualify under this requirement. Similarly, rural
health clinics and federally qualified health clinics (or FQHC
“look-alikes”) may also not qualify, depending on how they are
organized. Third, “low income uninsured person” is specifically
defined under the statute to include only persons with an an-
nual income of less than 200% of the federal poverty threshold,
that are not covered by Medicare, Medicaid or any other gov-
ernmental health care program, and do not have private insur-
ance (or their private insurance has denied coverage). Thus,
physicians seeking to take advantage of the statute’s protec-
tions (or the nonprofit health care facility at which the services
are provided) must do some kind of “means testing” to ensure
that they are truly treating “low income uninsured persons” to
be covered by this statute’s liability protections.

The intersection of health care and
law is a puzzling place. We can help

put those pieces together.

Health care is a constantly and quickly changing field, and health
care law is no exception. Since 1895, Crowley Fleck attorneys have
developed significant experience advising physicians on the impact
of the myriad laws affecting their practices, and and we spend a
great deal of time and energy staying on top of current developments
in health care law to better serve Wyoming’s physicians.
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Looking to avoid risk?

WE CAN SHOW
YOU THE WAY.

We're taking the mal out of malpractice insurance.
Thanks to our national scope, regional experts, and
data-driven insights, we're uniquely positioned to spot
trends early. We shine a light on risks that others
can't see, letting you focus on caring for patients
instead of defending your practice. It's a stronger
vision that creates malpractice insurance without the
mal. Contact Susan Miller of The Doctors Agency of
Wyoming at 800.451.9829, or smiller@tdawy.com,
or join us at thedoctors.com
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